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South/PMT/2022-23 dated 13.03.2023 passed by The Deputy Commiss
(Technical), Central GST, Ahmedabad South

&Mta@af©r7rqGitqar /
(q) I Name and Address of the

Appellant

M/s. Parag R Dave
15/ 1, Amarkunj Society, Snehkunj Bus Stop
SM Road, Ambawadi, Ahmedabad-380015

qt{ alf% IV wft©-wtw t ;r+atv @svq mm { at gg RW BiTter + vftwllPwt fa +t{VVTjT =TIl vvq
wfMt qtwftv©qnwawrwqqq%gan v6m % WTf%qt mtv %fRsad'v6Tr $1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

wn$vt©H vr Eqttwr BIrin:-

Revision application to Government of India:

(1) h#mRWmqr©gnfhFt,r994#rura©aadtqqvw qvmqM%Tft+13k%raqt
3q-ura % vqq qTqq % data Eqftwr grim ©zftx Hf%, vm urn, fqT +arm, THR ftvFr,
qi=agMTT, =aVrOT TH, fM Tnt, q{ftgdt, rlooor#r#tqT+tqTeU, :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qR VTV#§Ttt%qBi++ q4&dt €TfRqn @T+ + fiM WTFrn vr nq %TUT+ + Tr fM
WKnrn+qrrt WTWN+qr@&vTtgvvwt +, qr fM WTFrE Tr WgTT+qTtq§fM%TWTt +

nf%nfl w€Frn+6tvr©#tvfM#armg{€tl

In case of any loss of goods where the loss occur in transit from a factorY to a
warehouse or to another factory or from one wuehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a faQtory or in a
warehouse.

(v) vna%VTttf%tfTtT? vr viv +fhMRaqm wn mg%fifWr +
nqnqql@+f\8zhqN#+:fTVR7%gTFf+any qT YeW +MfRz81
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In case of rebate of duty of excise on goods exported to any countIy or territoIy
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) gjt eral%rxqTTTfMfbn vm bmF (hn©nvTq qt)MKfhnqnnq8'l
In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

(v) +fbT@nqT#t®nRTqrv3 bERTH%fRvqtvtft hfgzqwr#T{8al@-wtqT HtlV
wruvqfbmbEaTfRq wlv,wftv+€raqTftTqt vqqqtvrvN+fRvwf©fMr (+ 2) 1998

URE l09€rafRIHf%IT Tq§l

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) hdhr nwa Tm (wftv) fhmTqdt, 2001 % fhm 9 + +afvf+fRffgwq fen w-8 + d
vfhit t, $fqv mtv % vfl grIer tfqv ftqYq & tfbr mg % vftcwi<-mtv ITd wftq grIer gt frat
vfhit+vrq3fRa w+qqfbnvrnq®l @#vrq vrml ©r!@rqfbt % data urn 351 +
ftUfftV=$t#!;TVTT+WV % ur% agn-6vmn gt vfl vfl €r©nfjal

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) f\fjq7 mRm #vrq vd fm%qvqvr@wtqr©aqq87t wt 200/- =M y=TITq qt
gw 3trqd+en6qTq@rv+@rn§alooo/- #t =Mlq=Tq4tVRl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

+hiT elm, #.fR ®iTqT gWR++qT Vi Wit?fbI RiRTf©qpT + SIft Brit,T:-

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) NRr ®rTqq qrvn gfBfbm, 1944 =R vrTr 35-8/35-q + +?FiT:-

Under Section 35B/ 35E of CBA, 1944 an appeal lies to :-

(2) mfRf8v vfr# # gaTT ©!€n + mrm qt wftv, wftqt + mia + tfhrT qj@ ##hr
RTa erm tH tqr©( wMv HrqrfMpr (Ma) # qfM &## mFr, WTTVTR + 2“ TTVT,

TETTdt va, wm, PRT(qPr(, g§qRTTR-3800041

To the west re#ona1 bench of Customs; Excise & Service Tax Appellate Tribunal
(CESTAT) at 2''dfloor, Bahumali Bhawm1, Asuwa) Girdhar Nagar2 Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be Bled in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is UPto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Regjstu of a branch of any norn.hate public
sector bank of the place where the bench of mly nominate pu
place where the bench of the Tribunal is situated.

blic/ser®;\ (E

of the
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(3) qR w veer + q{ IF weeft vr wiTtqr 6t7T e at 7+r qF ©rqqr % fRIT =nv vr !wRiT ar{dI
br + fbn mm qTfhw aq +8t gu qT f+ fBu q€tqTf + vvi % fRq WTfIgIt wtIgh
qmTfBqorqtqqwfluxrHhmvnfrqqwqntf#nvrmg I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. I laos fee of Rs. IOC)/- for each.

(4) nmr@ gre% gf8fhm 1970 vvr tKftf©v qt qI@t -1 % dafT fREdftV f+T gjTTI 3%

atm Tr qg©Tt8 vqrf+git fWm VTf#qrft # wt8 q & nt% #1 qq 7fbR: v 6.50 ++ vr @rqmq
ervvfl@wn8nqTtPl

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) Iq at #df#7vw88fhhmqr+VTRfMI #Tar$fttvmmqf#afhnvrm{qt fM
Tv%, #€hrmwqq qr@ R+ +qT@ wftdkrqmf&qwr (qnffqf&) fhnr, 1982 +fqf®'{1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dbir gw, Hh ©qNq qr©q{t4Tqt wftdhrNWTf&wPT (fRItZ:) vb vfl wftqt + qm+
+ q&NPT (Demand) u+ + (Penalty) vr 10% #' mr nnT BnTf 81 6T©tf+, gf&mr # WT
10 M W {1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

iT-jNr nVq qrvq gtI &qm % +mtv, qrfqq {mT q&r #t VhT (Duty Demanded) I

(1) & (Se,tion) 1 ID %z§7f+utftv IT@

(2) f+n qqa+TqZhftZ#ttTfPR;
(3) +qqzhftzfrN#%fhm6haxvbr ItfPrI

q§q$qVT ' +Rd whd + qB+lgwn#r97qTqq @ftV’€Tf®V%ti%fqTj$Uf @nfU
Tvr BI

For an appeal to be fIled before the CE)STAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposiFed, provided
Mat the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre_deposit is a mandatory condition for filing appeal before CE;STAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tm, “Duty demanded’ shall include:

(i)

(ii)

(hl)

amount determined under Section 11 D;
mnount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) TV ©raqr + vfR 3rftv 91814 tuI h wig qd q„% Win qMqT®VRqTRa8tRqhTRR{ ’Iq
q-,nb 10% Tnnvtal qd#®@vfiVTfiV©av w=% 10% Wql=RvTmatl

In view of above9 an appeal against this order shdl lie before the Tribunal on

=-'"“"“-’'
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F. No. GAPPL/COM/STP/4917/2023

IT / ORDER-IN-APPEAL

The present appeal has been filed by M/s Parag R Dave, 15/1, Amarkunj

Soc, Snehkunj Bus Stop, S M Road, Ambawadi, Ahmedabad– 380015 (hereinafter

referred to as ' the appellant ’) against Order in Original No.

393/DC/PARAG/DIV-6/A’BAD SOUTH/PMT/2022-23 dated 14.03.2023

[hereinafter referred to as ' impugned order’] passed by the Deputy Commissioner

(Technical), CGST & C:Ex, Ahmedabad South Commissionerate [hereinafter

referred to as ' adjudicating authority’\.

2. Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. AACHP8036MSD001. As per the information

received from the Income Tax department discrepancies were observed in the total

income declared by the appellant in their Income Tax Return aIR) when

compared with Service Tax Returns (ST-3) filed by them for the period F.Y.

2015-16. Accordingly, in order to verify the said discrepancy, the appellant were

calling for the details of services provided during the period. But they didn’t

submit any reply. Further, the services provided by the appellant during the

relevant period were considered taxable under Section 65 B (44) of the Finance

Act, 1994 and the Service Tax liability was determined on the basis of value of

'Sales of Services’ under Sales/Gross Receipts from Services (Value from ITR) or

“Total amount paid/credited under Section 194C, 1941, 194}1 & 194J of Income

Tax Act9 1961” shown in the ITR-5 and Taxable Value shown in ST-3 return for

the relevant period as per details below :

Sr. I Period

No. i (F.Y.)

Differential Taxable Rate of
Value as per Income Tax ! Service Tax
Data (in Rs.) incl. Cess

Service Tax

liability to be
demanded (in
Rs[-m 6,64,245/. 99,637/.

3. The appellant was issued Show Cause Notice No. V/WS06/O&A/SC'N_

434/2020-21 dated 26.12.2020 (in short SCN) proposing to demand and recover

Service Tax amounting to Rs.99,637/- under proviso to Section 73 of Finance Act9

1994 along with applicable interest and penalties.

ea Fr

J ) baIN

:+
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F. No. GAPPL/COM/STP/4917/2023

4. The SCN was adjudicated vida the impugned order wherein :

o Service Tax demand of Rs.99,637/- was confirmed under Section 73(1) of

the Finance Act, 1994 alongwith interest under Section 75 of the Finance

Act, 1994.

o Penalty of Rs.10,000/- was imposed under Section 77(1)(c) of the Finance

Act, 1994.

' Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Acl

1994.

' Penalty of Rs.99,637/- was imposed under Section 78 of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

5. Agwieved by the impugned order, the appellant has preferred this appeal on

following grounds:

> The appellant is registered under Service Tax Registration No.

AACFDP8036MSDOO I .

> The appellant submitted that the department had conducted service tax audit

for the period of April-2015 to March-2016 and whereby the Deputy

Commissioner, Audit-II Commissionerate, Circle-IV, Ahmedabad issued

Final audit report no. 1042 dated 31.05.2017. During the service tax audit,

the department raised the demand of service tax of Rs.70441/-, interest of

Rs.44367/- and penalty of Rs.9439/- for the year 2015-16 vide Revenue

Para- 1 to 5. In respect thereof, the appellant had deposited the said amount

of service tax, interest & penalty and accordingly, the service tax audit

report was issued with all paras settled. The appellant is herewith enclosing

the said service tax audit report.

> They further submitted that when the department had conducted the service

tax audit in detail for the period of 2015-16 and no service tax demand had

been raised therein, the issuance of SCN for the period of 2015-16 on the

basis of income tax return data is not justifiable at all. Therefore, from the

above it is clear that department has not taken factual fact in to account &

raised the demand of service tax, which has not been demandable &

justifiable, so notice for the demand of sc

quashed/dropped.

beQ.

S&
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F. No. GAPPL/COM/STP/4917/2023

6. Personal Hearing in the case was held on 13.02.2024. Shri Vipul Khandhar,

Chartered Accountant, appeared for personal hearing on behalf of the appellant.

He drew attention to the department audit report pertaining to the same assessee

and period under the business name of M/s M. K. Soil. Differential demand of

Service Tax is already paid as per audit report, hence, no other service tax liability

remains. Further, he requested to allow their appeal.

7. 1 have carefully gone through the facts of the case, submissions made in the

Appeal Memorandum, oral submissions made during personal hearing and the

facts available on records. The issue before me for decision in the present appeal is

whether the demand for Service Tax amounting to Rs.99,637/- confirmed

alongwith interest and penalties vida the impugned order in the facts and

circumstances of the case, is legal and proper or otherwise. The demand pertains

to the period F.Y. 2015-16.

8. It is observed from the case records that the appellant are registered under

Service Tax and have filed their half yearly Service Tax RetIrIng (ST-3) during the

period F.Y. 2015-16. However, the SC:N in the case was issued only on the basis

of data received from the Income Tax department without classifying the services

provided by the appellant. Hence, it is apparent that, no further verificatio'Ii has

been caused by the jurisdictional office before issuing the SCN.

9. 1 find that the appellant has asserted that the department had conducted

service tax audit for the period of April-2015 to March-2016, consequently, Final

Audit Report No.1042/2016-17 dated 31.05.2017 was issued by the Deputy

Commissioner, Central Tax Audit - II, Circle-TV, Ahmedabad.

9- 1 it is observed that the provided Final Audit Report No.1042/2016-17 dated

31.05.2017 was issued to M/s M. K. Soil Testing Laboratory, which was

registered under Service Tax Registration No. AAPPD9907QST001 but the

appellant is registered under Service Tax Registration No. AACHP8036M.SD001.

Additionally, I notice that the appellant did not refer the Final Audit Report in

their submission submitted before the adjudicating authority on 01.02.2021.

10. In view of the above, I am of the considered view that the avennent of the

appellant is subject to vedacation during adjudication process apd they did not

even appear for the personal hearing bef„e th, ,djudi,,ting#@@Bq,f,„,, it

Page 6 of 7
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F. No. GAPPL/COM/STP/4917/2023

would be in the fitness of things in the interest of natural justice that the matter is

to be remanded back to the adjudicating authority to evaluate the appellant’s claim

following their submission and adjudicate the matter accordingly.

11. Accordingly, the impugned order is set aside and the matter remanded back

to the adjudicating authority for adjudication aBesh. The appeal filed by the

appellant is allowed by way of remand.

12. WftMqatma®f#t-T{WftVmf+BTaaatHt#t%+fMqTmel
The appeal filed by the appellant stands disposed of in above terms.

3KqW MeV)
D,t,d, I l+eF,b,.„y, 2024

{Td TTI

pEr

a itil;(
da Tqa,

By REm/SPEED POST A/D

M/s Parag R Dave,

15/1, Amarkunj Soc, Snehkunj Bus Stop,
S M Road9 Ambawadi, Ahmedabad– 380015 .

To 9

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

The Commissioner, CGST and Central Excise, Ahmedabad North.

The Assistant Commissioner, CGST & CEX, Division - VI, Ahmedabad

South Cornmissionerate.

The Superintendent (Systems),

publication of OIA on website.

bHuard file.

6. PA File

2.

3.

4. CGST, Appeals, Ahmedabad, for
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